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::IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, NALBARI:: 

PRESENT  : = Smti. K. R. Deka, A.J.S.  

Ref: C. R. Case No.01/13 

                          State                      

                           -vs- 

                      Afsar Ali …….. Accused person.  

u/s-41 of Assam Forest Regulation Act. 

EVIDENCE RECORDED ON  : 19.02.13, 12.01.17, 24.05.18,     

      20.06.18, 25.09.18 & 31.10.18. 

ARGUMENTS HEARD ON   : 06.12.18. 

JUDGMENT DELIVERED ON  : 19.12.18. 

ADVOCATES APPEARED : 

For the State    : Mr.  D. Talukdar, Ld. A.P.P. 

For the Accused    : Smti. D. Barman, Ld. Advocate. 

 

J U D G M E N T 

1.     The present case was set in motion by filing of an offence report 

by informant Harun Al Rashid, Forester-I of Nalbari Range Office before the 

Divisional Forest Officer, North Kamrup Division, Rangia against accused Afsar Ali 

alleging inter-alia that on 04.01.13, at about 4.00 am, in the morning, as per the 

direction of Divisional Forest Officer, the informant and his staff went for 

patrolling duty towards Borajal. At the time of patrolling, they saw one Mahindra 

Pick Up Van bearing Regd. No.AS 01 DD 7156 proceeding from Kumarikata side. 

The signaled the driver to stop the vehicle. Accordingly, the accused who was the 

driver of the vehicle stopped the vehicle. One unknown person fled from the 

vehicle. On searching the Mahindra Pick Up vehicle, they saw Gomari timber. 

They inquired from the driver about the documents of the timbers. The driver 
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was unable to provide any documents. Accordingly, the vehicle along with the 

timbers were seized and brought to the office of Divisional Forest Officer. The 

statement of the accused was recorded. The seized timbers were measured and 

seizure list was prepared accordingly. The accused was forwarded to court. 

Thereafter, the Divisional Forrest Officer, North Kamrup Division, Rangia has filed 

the offence report. Hence, the present case arose. 

2.   On appearance of the accused, copy of the offence report was 

furnished to him. As this case has instituted upon filing of an offence report, the 

prosecution has examined 4 witnesses in the stage of evidence before charge. 

3.   After hearing both the sides and after going through the evidence 

on record, prima facie material of offence u/s-41 of Assam Forest Regulation, 

1891 was found against the accused. Hence, charge framed u/s-41 of the Assam 

Forest Regulation and the contents of the charges u/s-41 of the Assam Forest 

Regulation, 1891 was framed, read over and explained to the accused to which 

he has pleaded not guilty and claimed to be tried. 

4.  After framing of charge, the prosecution witnesses were cross-

examined by the defence side. The prosecution side also exhibited four 

documents. 

5.   313 CrPC statements of the accused person was recorded. The 

accused pleaded that the owner of the vehicle which was driven by him had 

asked him to transport some home grown timbers stating that there were 

documents of the timbers and he was apprehended while carrying the timbers to 

Rangia by the Forest officials. Defence did not adduce any evidence. 

6.   I have heard the arguments of both the sides.  

  

                             POINTS FOR DETERMINATION  

  •  Whether accused Afsar Ali on 04.01.13, at about 4.00 am, in 

the morning, at Borajal under Ghograpar PS carried 273 nos pieces of sawn 

Gamari timbers in a Mahindra Pick-up vehicle bearing Regd. No.AS 01 DD 7156 

without any transit and valid documents and thereby committed an offence 
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punishable u/s-41 of Assam Forest Regulation. 

 

       DISCUSSION, DECISION AND REASONS 

6.         PW.1 is Harun Al Rashid, Forester-I, informant. He deposed that he 

knew the accused since the date of the incident. On 04.01.13, at about 4.00 am, 

in the morning, he along with his staff were on patrolling duty in Borajal. At that 

time, one Mahindra Pick up vehicle was coming from Kumarikata side. They 

stopped the vehicle. The accused who is seen in the dock was the driver of the 

vehicle at that time. Some accused fled from the vehicle at that time. The vehicle 

was loaded with sawn Gamari timbers. The scientific name of Gamari is Gmelina 

Arborea. They discovered 273 nos of Gamari timber and the amount of the 

timbers would be Rs.21,430/-. The accused failed to show any document of the 

timber. He also failed to show permit, challan and purchasing receipt of the 

timber. Hence, the timbers were seized along with the vehicle. The consification 

proceeding of the vehicle was going on and notice has been issued to the owner 

of the vehicle. The timbers have not been disposed of. The accused person gave 

confession before them that the timbers have been brought from Kumarikata 

forest area. The accused was arrested and forwarded to judicial custody. He gave 

offence report of the case u/s-34/35/40/41/49(B) of the Assam Forest 

Regulation. He submitted the offence report before DFO in the Range office. In 

his further examination in chief, this witness deposed that Ext.1 is the seizure 

report and Ext.1(1) is his signature. Ext.2 is the seizure list and Ext.2(1) is his 

signature. Ext.3 is the confession of the accused and Ext.3(1) is his signature. 

Upon completion of investigation, he submitted the offence report. Ext.4 is the 

offence report and Ext.4(1) is his signature. 

7.         In his cross-examination, this witness deposed that the accused 

was the driver of the vehicle. If the person who had fled away had the receipt, 

permit and challan etc, he is not aware about it. It is not a fact that the accused 

does not have the knowledge whether the timbers are illegal or not. It is not a 

fact that he did not inform the DFO  or the Range office about the incident. He 

has not seen the seized timbers in the court. He did not conduct any 

investigation in Kumarikata. He does not know who has obtained the thumb 

impression of the accused person in Ext.3. Today, he does not remember 
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specifically how many number of pieces of wood were seized. He has not 

certified that the timbers were of Gamari. 

8.         PW.2 is Md. Yakub Ali. He deposed that on 04.01.13, he was 

working as Forest Guard in the office of Forrest Range Office, Nalbari. At that 

time, Harun Al Rashid was the Forester. On that day, at about 4.00 am, in the 

morning, they were on patrolling duty at Borajal area. They stopped a pick up 

van which was proceeding from Tamulpur side for checking and during the 

search, they found Gamari timbers in the vehicle. The driver of the vehicle failed 

to show them any documents of the timbers. Thereafter, they brought the 

timbers and vehicle to the Forest Office. Thereafter, the timbers and the vehicle 

were seized. His signature was obtained in the seizure list. The Gamari timbers 

belong to Forest office. There were about 227 nos of wooden planks amounting 

to Rs.20,000/-. The driver of the vehicle was present in the court today. There 

was no person in the vehicle except the driver. In his further examination in chief, 

this witness deposed that Ext.3 is the statement of accused Afsar Ali and Ext.3(2) 

is his signature. He put his signature as a witness in the seizure list when the 

timbers were seized. Ext.2 is the seizure list and Ext.2(2) is his signature. 

9.         In his cross-examination, this witness deposed that the accused 

person was the driver of the vehicle. He is not aware who is the owner of the 

vehicle. The driver failed to show permit, challan of the timbers. He has not seen 

the timbers in the court. The numbers of the timbers were about 272 pieces. He 

has not certified that the timbers were Gamari. He does not know whether the 

timbers were brought for domestic use. 

10.         PW.3 is Chand Ali. He deposed that he knew the informant who is 

Grade-I Forester. He also knew the accused. In the year 2013, one night, he, In-

charge Harun Al Rashid, Yakub Ali who is Forest Guard and Paramesh Kalita who 

is Grade-iv staff were on patrolling duty near Borajal chowk. They found a pick 

up van loaded with timbers and the vehicle was proceeding from Tamulpur side. 

They stopped the vehicle. Their In-charge asked the driver of the vehicle to show 

the documents of timbers and as the driver failed to show any documents, the 

vehicle as well as the timbers were brought to Forest Range Office. Afsar Ali was 

only found in the vehicle and he was also brought to the office. The In-charge 

sized the timbers and obtained his signature as witness. Ext.2 is the seizure list 
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and Ext.2(3) is his signature. 

11.         In his cross-examination, he deposed that accused was the driver. 

He does not know who was the owner of the vehicle. One person had fled away 

from the vehicle when they tried to apprehend him. He does not know whether 

the documents were with the owner of the vehicle. He does not know the 

numbers of the timbers. He has not seen the timbers in the court. He does not 

know whether the timbers were domestic timbers. 

12.         PW.4 is Pramesh Kalita, Grade-iv staff of Nalbari Forest Range 

Office. He deposed that he knew the informant and the accused. The incident 

occurred in the year 2013 one night, at about 3.00-3.30 am. Their In-charge 

Harun Al Rashid was on patrolling duty at Borajal. One Tata DI vehicle was 

proceeding from Tamulpur side. The vehicle was carrying timbers. The vehicle 

failed to show any documents. The vehicle was brought to Nalbari Range Office. 

Harun Al Rashid seized the timbers and his signature was obtained as witness. 

Ext.2 is the seizure list and Ext.2(4) is his signature. After taking the statements 

of the accused, his signature was also obtained as a witness. Ext.3 is the 

statement of the accused and Ext.3(3) is his signature. 

13.         During cross-examination, this witness deposed that the accused 

was the driver of the vehicle. He does not know the name of the owner of the 

vehicle. He has forgotten whether a man had fled away from the vehicle. It is a 

fact that the driver of the vehicle failed to show the documents of the vehicle. He 

has not seen the timbers in the court. It is not a fact that the owner of the 

vehicle had brought the documents for domestic purpose. It is not a fact that as 

the informant is his staff, he has deposed falsely. 

14.         The Ld. APP submitted that the prosecution has been successful in 

proving that 273 Nos of sawn Gamari timbers were recovered from the 

possession of the accused person. He stated that all the prosecution witnesses 

have corroborated with each other regarding the point of recovery of the timbers 

from the accused. Further, he stated that the accused person has failed to show 

any documents of the sawn timbers. Pointing to the cross-examinations of Pws, 

Ld. APP has argued that the defence side has taken the plea  in the cross-

examination of PW.3 that one unknown accused had fled away from the vehicle 

and hence, the defence has tried to take the plea that the transit pass and other 
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documents were taken by the absconder unknown accused. If for argument 

sake, the same is to be believed, then, accused person while trial was proceeding 

should have produced the copy of transit and other documents, but defence 

failed to bring any such document on record. Also pointing to the 313 CrPC 

statements of the accused person recorded by the trial court, Ld. APP has argued 

that the accused person has admitted in his 313 CrPC statement that the timbers 

were recovered from the vehicle which was driven by him, but on the other hand, 

he has taken the plea the accused thought that the timbers to be home grown 

trees, hence, Ld. APP stated that defence can be produced the contents to 

establish that the timbers were of home grown trees. Therefore, the defence has 

miserably failed in proving their plea and the prosecution has established that the 

seized Gamari timbers were carried by the accused without any transit pass, 

challan etc. 

15.         Counsel for the defence argued that the seizure of this instant 

case is defective because no independent witness was examined as seizure 

witness. Neither any signature of the independent witness was obtained. Further 

the defence side also argued that the seized timbers were not produced before 

the court so that the seizure witnesses could identify them in order to support 

the fact of seizure. The Ld. Defence side during the course of argument also 

stated that no investigation was carried out in Kumarikata from where allegedly 

the timbers were being collected. Hence, she has summarized that the 

prosecution has not been able to prove the guilt of the accused person beyond 

all reasonable doubt and she prayed to acquit the accused person. 

16.         From the evidence of PW.1, it is seen that on the day of the 

occurrence, i.e. on 04.01.13, at about 4.00 am, in the morning, PW.1 Harun Al 

Rashid along with other Forest officials were on patrolling duty at Borajal area of 

Nalbari when they saw a Mahindra Pick-up vehicle was proceeding from 

Kumarikata side. When the vehicle was stopped and was searched, 273 nos of 

Gamari timbers were found. The accused person failed to show any transit pass, 

challan etc of the timbers and also failed to show the receipt of purchasing of the 

wood, thereafter, the PW.1 prepared seizure list after seizing the sawn timbers 

vide Ext.2 Seizure list. Thereafter, the statements of the accused was also 

recorded vide Ext.3. From the evidence of this witness, there is nothing to 

disbelieve that the accused person was not driving the vehicle at that time of 
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recovery of the timbers. From perusal of seizure list Ext.2, it is found that this 

witness after duly putting hammer impression on the 273 nos of Gamari timbers, 

he duly seized the wood. Moreover, this witness also prepared the seizure report 

vide Ext.1 and submitted before the DFO of North Kamrup Division, Rangia. 

During the cross-examination of this witness, the defence has failed to dissolve 

his stand. It could not be brought out by the defence that this witness has any 

reason for depose falsely implicating the accused person for commission of 

offence u/s-41 of the Assam Forest Regulation. Moreover, it is also evident from 

his evidence that the accused person was the driver of the Mahindra Pick-up 

vehicle bearing Regd. No.AS 01 DD 7156. Further, this witness is also fully 

supported by PW.2 Yakub Ali. PW.2 Yakub Ali stated that he along with PW.1 

Harun Al Rashid on 04.01.13, at about 4.00 am, in the morning was patrolling at 

Borajal area. At that time, one pick up vehicle came from Tamulpur side and when 

they were checking the vehicle they found Gamari timbers inside the vehicle. 

Thereafter, the vehicle as well as the timbers were brought to the Forest Office. 

This witness corroborated the point of seizure. He has stated that the seizure was 

made in his presence. He has also recognized the accused person as the driver of 

the Mahindra Pick-up vehicle. He also stated that accused made confession 

statement in his presence. During the cross-examination of this witness, the 

defence failed to dissolve the evidence of this witness. This witness has fully 

corroborated PW.1. PW.3 Chand Ali who was a grade-iv employee of the office of 

Range Office, Nalbari under Rangia Division also corroborated the evidence of 

PW.1 and PW.2. This witness stated that he along with PW.1 and PW.2 and PW.4 

were on patrolling duty in Borajal when one Mahindra Pick-up vehicle came from 

Tamulpur side. The driver of the vehicle was stopped and when the vehicle was 

searched Gamari timbers were recovered from his possession and the driver failed 

to show any documents viz. Transit pass, challan of the timbers. This witness has 

also corroborated the point of seizure. Although this witness has stated that he 

does not aware about the documents of the timbers were with the owner of the 

vehicle, yet defence has failed to furnish the challan and the transit pass in order 

to show that that the challan and the transit pass actually exist. This witness also 

stated that he does not know whether the woods are home grown trees, but the 

defence has failed to show from whose house or property the timbers were 

obtained. Hence, it is not believable that the timbers were of home grown trees. I 
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find that PW.3 has fully corroborated the evidence of PW.1. Defence has failed to 

prove that he has any inimical relation with the accused person so that this witness 

may have the reason to depose falsely against the accused person. Hence, I hold 

that Pw.3 is a reliable witness. PW.4 is Pramesh Kalita who is also another grade-

iv staff of Nalbari Forest Range Office also corroborated the evidence of the other 

witnesses. This witness has also stated that when the Tata DI vehicle being driven 

by the accused person was recovered along with Gamari timbers, the driver has 

failed to produce the documents of the wood. This witness has supported the 

seizure list and stated that his signature was obtained by the seizing officer. There 

is nothing to disbelieve the evidence of PW.4. 

17.         Now, we shall deal with the argument regarding non production of 

the timbers before the court. During the course of argument, Ld. Defence counsel 

has argued that the illegal woods were not produced before the seizure witnesses 

i.e. PW.1, PW.2, PW.3 and PW.4 in order to establish the fact of seizure. The 

defence has failed to show how they were prejudiced due to non production of the 

woods. Moreover, it is seen that there were about 273 nos of Gamari timbers 

which is a bulky product. It is not always possible to produce such bulky product 

before the court. As PW.1 has duly prepared the seizure report after seizing the 

woods vide Ext.2 seizure list, there is nothing to disbelieve the seizure of the 

wood which was done in presence of PW.2, PW.3 and PW.4. Therefore, I find that 

non production of the timbers is not fatal to the prosecution case. 

18.         Next question arises regarding non examination of any independent 

witness by the seizing officer. The Ld. Defence counsel during the course of 

argument pointing to Ext.2 seizure list stated that PW.2, PW.3 and PW.4 are the 

official witnesses of Forest Department. No independent witness was examined by 

PW.1. As all the witnesses are employees of the Forest Department, they are most 

likely to depose against the accused person and in the absence  of independent 

witness, their evidence should not be believed. The defence has failed to prove 

that any of these witnesses have any reason to falsely implicate the accused 

person for commission of offence u/s-41 of Assam Forest Regulation. Moreover, 

it was found that when the officials viz. PW.1, PW.2, PW.3 and PW.4 were on 

patrolling duty in the Borajal area, it was 4 am in the morning on 04.01.13. 
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Therefore, during the time, it was the winter month of January  and the time was 

about 4.00 am and in such unearthly hour, definitely there will not be any 

independent witness on the road. Hence, there is nothing to disbelieve the 

evidence of these witnesses. 

19.         Section 40 (2) (d) of the Assam Forest Regulation, 1891 provided 

that- Power to make rules to regulate transit of forest produce- 

        (b) prohibit the import, export, collection or moving of forest 

produce without a pass from an accordance with the conditions of such pass; 

         

20.         The accused person in his 313 CrPC statement admitted that he was 

driving the Mahindra Pick-up vehicle. Defence during cross-examination of all 

Pws has never disputed that the accused person was not driving the vehicle 

bearing Regd. No.AS 01 DD 7156. All the prosecution witnesses in the same tune 

stated that the accused person has failed to produce any transit pass, challan or 

any other documents to that the timbers to be legal. Hence, I find that the 

prosecution has been successful in establishing that the accused person was 

carrying 273 nos of Gamari timbers without any valid transit pass, challan etc. 

21.         Section 41 of Assam Forest Regulation shows that- Penalties for 

breach of rule under last foregoing section- 

         (I) The state Govt. may, by a rule under the last foregoing section 

attach to the breach of any rule under that section any punishment not exceeding 

imprisonment for term which may extend to three years or fine which may extend 

to five thousand rupees or both. 

         (ii) In cases where the offence is committed after sunset and before 

sunrise or after preparation for resistance to execution of any law or any legal 

process or where the offender has been previously convicted of a like offence, the 

convicting court may inflict double the penalty prescribed for such offences. 

22.         From the materials on record, it is found that the prosecution has 

been able to prove the guilt of the accused person beyond all reasonable doubt for 

commission of offence u/s-41 of the Assam Forest Regulation. At the end, accused 
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Afsar Ali has been convicted u/s-41 of Assam Forest Regulation. 

23.         Accused person is heard on the point of sentence. He stated that 

he is of 27 years old and he is a daily labourer by profession. He further stated 

that he has a family to look after and if he is sentenced harshly, his family 

members would suffer. Hence, he prayed before the court to show mercy upon 

him. 

24.         In my considered opinion, depletion of trees is a major cause of 

concern. Due to the perishing of trees from our forest, many species of plants 

and animals have started disappearing. The indiscriminate cutting of trees has 

affected the weather also. For his selfish gain man has cut down trees 

indiscriminately and affected our environment. Hence, I am not inclined to 

extend the benefit of probation to the accused person. 

25.         At the end, accused Afsar Ali is hereby convicted u/s-41 of Assam 

Forest Regulation and he is sentenced to undergo simple imprisonment of four 

(4) months and to pay a fine of Rs.1000/- (Rupees one thousand only) i/d to 

suffer simple imprisonment for another one month. 

26.         Fine if deposited be forwarded to the Treasury under proper head 

of accounts. 

27.         Seized articles are to be disposed of as per law. 

28.         Judgment is written in separate sheets and delivered in open 

court.  

29.         Furnish a free copy of judgment to the accused. 

  Given under my hand and seal of this court on this the 19th day of 

December, 2018. 

                        

                                                           (Smti. K.R. Deka) 

                        Chief Judicial Magistrate, 
                                                                                 Nalbari.   
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 Dictated and corrected by me 

             

   

         (Smti. K.R. Deka) 

 Chief Judicial Magistrate, 

               Nalbari.   

 

 

 

A P P E N D I X: 

 

Witnesses for the prosecution 

 

PW.1  - Harun Al Rashid, informant. 

PW.2  - Yakub Ali. 

PW.3  - Chand Ali. 

PW.4  - Pramesh Kalita. 

 

    

Witnesses for the defence 

None 

 

 

Prosecution Exhibits 

Ext.1    - Seizure report. 

Ext.1(1)  - Signature of informant Harun Al Rashid. 

Ext.2    - Seizure list. 

Ext.2(1)  - Signature of informant Harun Al Rashid. 

Ext.2(2)  - Signature of PW Yakub Ali. 

Ext.2(3)  - Signature of PW Chand Ali. 

Ext.2(4)  - Signature of PW Pramesh Kalita. 

Ext.3   - Statement of accused. 

Ext.3(1)  - Signature of informant Harun Al Rashid. 

Ext.3(2)  - Signature of PW Yakub Ali. 

Ext.3(3)  - Signature of PW Pramesh Kalita. 
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Ext.4   - Offence report. 

Ext.4(1)  - Signature of informant Harun Al Rashid. 

 

Defence Exhibits 

None 

 

 

                                                         (Smti. K.R. Deka) 

                                                         Chief Judicial Magistrate,  
                   Nalbari.   

 

  C. R. Case No.01/13 

                                  O  r  d  e  r                                 

19.12.2018 

 

  Accused Afsar Ali is present. 

  While going through the Case record for preparing judgment, it is 

found that there are 13 numbers of offence report  attached with this case record 

which are under the jurisdiction of Baksa Dist. 

  As the offence reports are of Baksa Dist. Jurisdiction, hence, let 

these offence reports be sent to Ld. Chief Judicial Magistrate, Baksa immediately. 

  Bench Asstt. to take steps. 

  Later on, the operative part of judgment is ready and pronounced 

in open court. 

   On close scrutiny of the case record, it is found that the 

prosecution has been able to prove the guilt of the accused person for 

commission of offence u/s-41 of Assam Forest Regulation beyond all reasonable 

doubt to warrant a conviction. 

  Hence, accused is convicted for commission of offence u/s-41 of 

Assam Forest Regulation. 

   Accused person is heard on the point of sentence. He stated that 

he is of 27 years old and he is a daily labourer by profession. He further stated 

that he has a family to look after and if he is sentenced harshly, his family 

members would suffer. Hence, he prayed before the court to show mercy upon 

him. 
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         In my considered opinion, depletion of trees is a major cause of 

concern. Due to the perishing of trees from our forest, many species of plants 

and animals have started disappearing. The indiscriminate cutting of trees has 

affected the weather also. For his selfish gain man has cut down trees 

indiscriminately and affected our environment. Hence, I am not inclined to 

extend the benefit of probation to the accused person. 

         At the end, accused Afsar Ali is hereby convicted u/s-41 of Assam 

Forest Regulation and he is sentenced to undergo simple imprisonment of four 

(4) months and to pay a fine of Rs.1000/- (Rupees one thousand only) i/d to 

suffer simple imprisonment for another one month. 

   Fine if deposited be forwarded to the Treasury under proper head 

of account. 

  The seized articles are to be disposed of as per law. 

   Supply a free copy of the judgment to the accused 

  The case is disposed of on contest. 

 

 

              Chief Judicial Magistrate                    
                         Nalbari. 
 
 
  Later on: Also seen petition No.5892/18 filed by accused Afsar Ali 

stating that he will prefer an appeal against the judgment and order of conviction 

in this instant case as he is highly dissatisfied with the same. Further he prayed 

to allow him to remain on previous bail. 

  Heard the Ld. Counsels. 

  Prayer is allowed. 

  Accused is to remain on previous bail till next date. 

  Fixing 18.01.19 for appearance. 

   

 

                               Chief Judicial Magistrate                   
                            Nalbari. 


